THE EXAMINATION OF THE MEDICAL EXPERT
T HE expert witness differs essentially from the ordinary witness in at least two particulars; first, in that the field of his testimony is outside the range of ordinary knowledge and experience; and, secondly, in that his testimony in the great majority of cases is in the form of opinions or conclusions that are deemed necessary for the proper guidance of the jury. It goes without saying that the 'lawyer who undertakes the examination of the expert should have such familiarity with the subject of inquiry as will enable him to develop it through the expert logically and clearly, but unfortunately it does not go without saying that this is generally the case. Proper preparation for such an examination means not only a thorough study of the subject itself, but a careful planning with the expert as to the course of the examination, a complete understanding with him as to the theory to be developed, and in a case that calls for the use of the hypothetical question an exact agreement with him as to its content and form in each instance. But the matter of preparation for the examination of the expert is only incidental to this article, the primary object of which is the consideration of questions that have arisen upon the examination itself, particularly of the medical expert, and that have been adjudicated by courts of last resort.
While the medical expert is sometimes called upon to testify as to scientific facts simply, yet in the great majority of cases in which he acts as a witness, he is summoned for the purpose of securing his opinion as a medical man upon admitted or assumed facts. Although not always strictly so in form, the basis of his opinion is in every case essentially hypothetical.
For example, his opinion may be based upon his own testimony as to facts, or upo~i the testimony of other witnesses, or upon facts stated in a hypothetical question, the facts, whatever the form of the examination, being regarded as established, but only for the purposes of the opinion of the expert. If the jury find that the basis of fact upon which the opinion rests is not established by the evidence, they should reject the opinion. It must be apparent that a consideration of the questions connected with the examination of the medical expert must have to do largely with this hypothetical basis.
The examiner is always confronted with at least two prominent dangers that he must avoid if he would keep his 'case free from error, namely, the assumption of facts as the basis for the expert opinion that the evidence fails to support, and, secondly, the conducting of the examination in such a way that the expert usurps the function of the jury. These dangers will be examined in the order named.
The general rule upon the assumption of facts in the hypothetical question undoubtedly is that the examiner may assume therein such facts as support his theory of the case and as he believes the evidence tends to establish.' "It is a general rule," says the Supreme Court of Iowa, "that hypothetical questions put to experts should be based upon facts which the evidence tends ,to show. * * * * It is not required that the questions should be based upon .conceded facts, nor is technical accuracy required in framing the questions. If they are entirely without the support of evidence, they should be excluded."1 2 And in a later case the same court in considering the question observes that "counsel may assume the facts in accordance with his theory of them. It is not essential that he state the facts as .they exist, but the hypothesis should be based on a state of facts which the evidence tends to prove. Under familiar rules of practice, each side has its theory of what is the true state of facts, and assumes that it has (proved) or can prove them to the satisfaction of the jury, and, so assuming, shapes hypothetical questions to experts accordingly." 3 The New York Court of Appeals states the rule as follows: "It is the privilege of the counsel in such cases to assume, within the limits of the evi'dence, any state of facts which he claims the evidenze justifies, and have the opinion of experts upon the facts thus assumed. The facts are assumed for the purposes of the question and for no other purpose."' 4 The MICHIGAN LAW RF.-IEW Supreme Court of Minnesota says that "all hypothetical questions must be based upon facts admitted or established, or, which, if controverted, might legitimately be found by the jury from the evidence. Such a question should embody substantially all the facts relating to the subject upon which the opinion of the witness is asked."* But while it is necessary that the hypothetical question should cover fairly the essential facts of the case, or of that part of it to which the question relates, as claimed by the party putting the question, it is not essential that it should contain all the facts as to the subject matter under investigation. If this were the rule, it is apparent that the hypothetical question could not be used in cases where there is a conflict as to the facts which the jury alone can settle, for it would be a gross irregularity to impose upon the expert the duty of settling contradictory statements. 5 The very meaning of the word hypothetical conveys the notion that something is assumed for the time being and for certain purposes. "Each side, in an issue of fact, has its theory of what is the true state of the facts, and assumes that it can prove it to be so to the satisfaction of the jury, and so assuming, shapes hypothetical questions to experts accordingly." 8 This rule would manifestly be unjust were it not for the opportunity afforded to the opposing counsel, through cross-examination, to bring out omitted facts and to develop his theory of the case for the opinion of the expert.7 If the assumed facts are such as the evidence fairly tends to prove, the requiremefits of the rule are satisfied. It has been held not to be necessary that the facts be clearly proved. Slight errors and discrepancies are not usually regarded as prejudicial, as the opposing counsel may bring them out on cross-examination if they exist."
But although the hypothetical question need not be framed with technical accuracy, yet it should reflect fairly the facts that are admitted or are in evidence, for, if it does not, it will tend to confuse the issue and induce profitless speculation by the jurors. 9 be remembered, moreover, that the hypothesis that is to serve as the basis for the expert opinion, should be a hypothesis of fact and not of impressions. Mere conjecture canndt properly form the basis for such an opinion, for there is no way by which the jury can determine as to the soundness of the conjecture.
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Nor can the expert properly base his opinion upon the conclusions and inferences of other witnesses.
1
The propriety of a hypothetical question may depend upon the way in which the facts are stated or in which omissions are made. Such a question would certainly be subject to objection, if by reason of the manner of statement adopted or through omissions, it should manifestly fail to present the facts included therein in their just and true relation. For example, in the case cited below an objection to a hypothetical question was interposed on the ground that it stated "the existence of certain conditions and the happening of divers incidents (all for the purpose of determining the sanity of a man at a given moment) without any statement as to their relation to one another in point of time or otherwise," * * * leaving the witness to believe that he might "base his opinion on their having happened contemporaneously or in close continuous succession." In discussing this objection the Supreme Court of Connecticut says: "We think that all we are required to say in reference to this objection is, that in this particular, as in all others, a question to an expert witness, testifying as to a person's mental condition, about which he has no personal knowledge, should contain such assumptions of fact and such only as counsel may fairly claim that the evidence in the case tends to justify, and that while such a question may not be improper because it includes only a part of the facts in evidence, it would be so if by reason of omission it manifestly failed to present the facts which it did include in their just and true relation, and caused them to appear in one that was untrue and unjust."' 2 In further illustration, it may be suggested that it has been held improper, in a case involving the mental competency of a testator, for the examiner to select a few facts which tend to show competency and sanity, and ask an expert witness who has testified that in his opinion the testator was insane, whether such facts change his opinion.' s Not only should the facts included in a hypothetical question fairly represent the case as made by the proofs, but all assumptions should be consistent with the theory of the case as presented.
14 It would be irregular to examine the expert upon theories that are contrary to the positive and uncontradicted facts. 15 Ordinarily the expert will answer the question propounded without additions or suggestions. But it is by no means necessary that he should do so. He should not attempt an answer if the facts stated in the question do not constitute a substantial basis for an opinion. And it has been held proper for an expert to include in his answer considerations not assumed in the question, provided he states the considerations fully and they are such as the testimony tends to sustain and as might properly have been included in the question. By. such a course the suggested considerations really become a part of the question."
While the form of the hypothetical question is not of special significance, provided it contains a fair statement of the facts as claimed by the party putting it and calls for an opinion based upon the assumed statement, 17 yet the matter of form should not be entirely neglected or, in most cases, left to be determined by the examiner upon the spur of the moment'at the time of the trial. The careful practitioner will agree with his expert before the trial as to the substance and form of the hypothetical questions to be used upon the trial, and in most cases he will, with the aid of the expert, reduce such questions to writing in advance of the trial. Of course, the form cannot always be determined in advance; indeed it rarely can be, so far as cross-examination is concerned; but so far as the principal hypothetical questions to be used upon the direct examination are concerned, they may usually be formulated before the trial. We are not without judicial opinion as to the proper practice. "It is the duty of the court to determine whether a question put to an expert witness is one proper to be put; but when he has determined that the question as presented may be put, he should see that it is in such shape as to present clearly the facts upon which the opinion is asked; and if of considerable length, embracing a long history of a case, it should be reduced to writing, in order to enable-the witness to answer intelligently, and the opposite counsel to cross-examine, or offer testimony in rebuttal."' 8 The hypothetical question is 'not ordinarily subject to objection simply because of its length, provided it states in a logical and clear manner fhe assumed facts upon which the opinion sought is to be based. But whenever possible the lengthy question should be avoided, as a long recital of facts has a tendency to confuse and mislead the jury. This matter, "like the extent to which the examination of a witness may be allowed, must, in a great degree, be left to the discretion of the court."' 1 Although there is no set form for the hypothetical question, yet when such a question is attempted, it should be essentially hypothetical throughout. It has been held, for example, to be irregular to read what purports to be a statement of facts but which in reality contains much that is not within the range of legitimate evidence, together with inferences and conclusions, and which has nothing in it until near its close to give it the appearance of being hypothetical in character, and then to ask the witness ,for his opinion thereon. "The hypothetical feature of the question," says the Supreme Court of Illinois in commenting upon the proceeding, "is hardly discernible. The question covers some two and a half pages, containing in it no appearance of hypothesis, until in the last sentence, in the words, 'on this supposed state of facts.' The reading over of this lengthy paper, filled with partial statements of facts, containing conclusions drawn from them, many times in the hearing of the jury, was calculated to possess them most fully with the plaintiff's side of the case, and not to leave their minds open to an unbiased consideration of the whole of the facts of the case. Opportunity should not be given for doing this through the medium of a question put to witnesses. The question is an anomaly, and must receive condemnation. '20 But there is no objection to a question being in form partly hypothetical and partly based upon knowledge that the expert has derived from his own examination. It will, of course, be observed that such a question is essentially hypothetical throughout.
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Though no particular form need be adopted In framing the hypothetical question, it should never be so constructed as to be indefinite and it should always fairly reflect the facts, either admitted or proved.
22
It has been held to be the better practice first to introduce all the evidence in support of the facts that are to be assumed in the hypothetical question.
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But although the better course, it need not necessarily be followed. Testimony in support of the assumed facts may, in the discretion of the court, be introduced after the hypotheti- cal question has been asked.
24 If, however, after the close of the testimony, it be found that the hypothetical question assumed facts not justified by the evidence, opposing counsel may move to have the answer stricken out, and the ruling upon such request raises a question for review. 25 It has been held that the trial court may, in the exercise of its discretion, exclude a hypothetical question until a foundation for it has been laid by the evidence.
26
In the direct examination, as has been shown, the facts assumed in a hypothetical question must be fairly within the scope of the evidence. If this condition is observed, the putting of the question is a matter of legal right. Upon the cross-examination, the same strictness as to the assumed facts is not necessary, for counsel may "'assume any facts pertinent to the inquiry, whether testified to by witnesses or not, with a view of testing the skill and accuracy of the expert."
27 But such a proceeding is not a matter of right. Assumptions of this kind are under the control of the trial court, and may in the exercise of a fair discretion be excluded.
8
Further, it is proper in the cross-examination of an expert to assume facts that have not been put in evidence when such a course is necessary in order to supply defects in the testimony given by the other side that might result in misleading the jury. For example, if a medical expert has testified that in a particular case he discovered no evidence of an abortion, he may properly be asked on cross-examination whether traces would exist under circumstances stated, though no proof of such circumstances has been made. The statement of the witness that at a certain time he discovered no evidences of abortion, standing by itself, would have no value for the jury, for the very obvious reason that it would not inform them whether at that time evidences of abortion would have been discoverable if one had taken place. In such a case, it would be the duty of the person producing the expert to call out the necessary information as to whether or not, at the time of the examination, evidences of abortion, if one had taken place, would have been discoverable, and if he fails to do so, the necessary inquiry may be supplied on crossexamination, and to that end facts may be assumed, as suggested. The proposition suggested will be clear if it is remembered that the answer to the hypothetical question must relate to the question and be based upon the facts therein assumed. If the question omits facts that, in the judgment of the other side, are important as bearing upon the opinion expressed by the expert, it would follow logically that the other side should be permitted to show to the jury upon cross-examination that the answer of the expert was based upon an imperfect statement of facts. "It might be wiser," says the court in the case cited below, "to exclude such questions altogether, when they are very complicated or involve much detail." 30 If the medical expert has testified as to the condition of a party at a particular time, he may be cross-examined as to the causes, other than the one alleged by the party, that might bring about the condition described. This would be a legitimate subject of inquiry upon cross-examination, for if such an inquiry were not allowed, the jury would naturally conclude that the cause alleged and insisted upon by the party bringing the action was the true cause, when the cross-examination might show such a conclusion to be erroneous. For example, in an action for malpractice in improperly setting and caring for a broken leg, a medical expert for the plaintiff had testified that when he first examined the leg, a ligamentous connection had formed at the place of fracture, making a false joint. On cross-examination he was asked as to the causes which might result in this ligamentous union instead of the usual bony union, and whether non-union in compound fractures might not take place sometimes in case of the best treatment. These questions were excluded as not proper cross-examination. In considering the matter, the Wisconsin Supreme Court said: "We are very clear that the objection should have been overruled. The witness had testified as to the condition of the leg when he first saw and examined it. The condition in which he described the limb was undoubtedly shown on the part of the plaintiff as tending to show improper treatment on the part of the defendant, and it seems to us very clear that the defendant had the right on the cross-examination of the witness to disprove the inference of negligence on his part sought to be drawn from its condition, by showing that such condition might, and often did, result from causes other than negligence on the part of the attending surgeon, and that it did often result under the best of care." 31 But there are limits to the cross-examination of the medical expert, not so clearly defined to be sure as could be desired, and these limits should be observed. The examiner cannot properly under the guise of cross-examination make the expert his own witness. For example, in an action for personal injuries, it would not be proper to ask a medical witness who had been produced by the plaintiff and who had described the condition of the patient at the time of the trial and expressed the opinion that the injury would be permanent, whether the condition of the patient was not attributable to the method of treatment, and what would be the proper treatment for such an injury, as the answers to such questions would not explain, limit, or modify the testimony in chief, but would be properly matters of defense. The expert for such purposes should be introduced as a witness for the defense.
2 Further, where the testimony of an expert has been confined to a contradiction of the theory of the experts of the other party, it has been held improper to propound upon cross-examination, a hypothetical question similar to the one put by the cross-examiner to his own experts, as such a question would be outside the limits of proper cross-examination and could not, whatever the answer, be justified as a test of the capacity of the expert. It was suggested by the court in the case cited that if the answer of the expert to such a question were the same as that given by the experts of the cross-examiner, it would simply strengthen the affirmative case of the cross-examiner and would properly be a part thereof, and that if it were different, it would no more tend to prove the incompetency of the witness than it would tend to prove the incompetency of the experts called by the cross-examiner. 83 Moreover, the cross-examination should always be confined to the field for which the expert has qualified and within which he has testified, that is to say, it should not go outside the subject-rhatter in regard to which he has shown his qualifications to speak and concerning which he has been examined. A witness cannot be treated as an expert to any greater extent than he has qualified as an expert. It would follow, then, that if a physician has testified to facts not as an expert but simply as an ordinary witness, he cannot be cross-examined as an expert.
3
He becomes an expert, however, in contemplation of the law, when in addition to testifying as to. facts, he expresses a professional opinion.
3 5 For example, if an attending physician, who is a witness to a testator's will, has, upon direct examination, testified as to the fact of his having been the physician of deceased during his last sickness, and, in addition to detailing the circumstances attending the execution of the will, has given his opinion as to the mental condition of deceased at the time of the transaction, he may be cross-examined fully as to the facts and circumstances upon which his conclusion is based, as to the character of his patient's affliction, as to the disclosures made by an autopsy and further as to his qualifications as an alienist. He makes himself an expert in the broad field of the alienist when he qualifies as a physician and surgeon and expresses an opinion as to the mental condition of deceased, and is properly crossexamined along the lines suggested. 3 6
The extent of the cross-examination is largely within the control of the trial court., Except for special reasons, it should not be allowed to go beyond the field of the principal inquiry. It has been held, for instance, that after a witness has given his professional opinion, based upon a proper hypothesis of fact, "it is ordinarily opening the door to too wide an inquiry to interrogate him as to what other scientific men have said upon such matters, or in respect to the general teachings of science thereon." 3 The objection to a hypothetical question in order that it may be considered by the court should be specific. It is not sufficient to object because the question is not a proper hypothetical one ;38 or upon the ground that it is irrelevant, immaterial and incompetent and not a proper hypothetical question. The particular defect that in the opinion of counsel interposing the objection renders the question either incompetent, irrelevant or immaterial, or that makes the question improper as a hypothetical question, should be designated, in order that the point raised may be intelligently passed upon by the trial court. 39 The objection that a question assumes facts that are not supported by the evidence would be a legitimate one and should prevail in the absence of any evidence upon the subject. Court of Wisconsin, "that the court ought not to allow hypothetical questions to be propounded to an expert witness which are plainly outside of the case and based upon a statement of facts as to which there is no pretense that they are proved by the evidence in the case. The rule in that respect must be that, in propounding a hypothetical question to the expert, the party may assume as proved all facts which the evidence in the case tends to prove, and the court ought not to reject the question on the ground that, in his opinion, such facts are not established by the preponderance of the evidence. What facts are proved in the case, when there is evidence tending to prove them, is a question for the jury and not for the court. The party has the right to the opinion of the expert witness on the facts which he claims to be the facts of the case, if there be evidence in the case tending to establish such claimed facts, and the trial judge ought not to reject the question because he may think such facts are not sufficiently established." 41 In considering such an objection, the Supreme Court of Indiana says: "Whether or not the facts so assumed were or had been established by the evidence, and whether or not all or any of such facts were true, were questions for the consideration and determination of the jury, upon the evidence adduced, but, in no event, could all or any of these questions be made the basis of valid objections by the appellants to appellee's hypothetical question." 4 2 Further, an objection to a hypothetical question upon the ground that it embraces facts not in evidence will not be sustained where the exceptions and evidence reported to the reviewing court do not show that there was no evidence in the case tending to prove the facts, and where it does not appear that the objections to the question in the court below were for that cause. 4 3 But while the trial court cannot ordinarily reject a hypothetical question because in its judgment the assumptions of the question are not sustained by the evidence in the case, it has a duty to perform toward the jury in connection with such a question, for the jury should be advised as to what their attitude should be in regard to the assumed facts and the conclusions based thereon. They should be instructed that if the facts assumed are not found by them to be substantially sustained by the evidence, the expert opinion based upon such assumed facts should be rejected. "The sole value of the opinion must, of necessity, depend upon the correctness of the statment of facts upon which it is based. If that is incorrect, then the opinion can have no weight or value whatever." '44 In the case cited below the trial court said to the jury: "If the evidence does not substantially sustain the hypothesis or supposed state of facts presented in the question to the witness, then the opinion would be of less value than if the facts presented were sustained or established by the evidence-how much less in value depends upon the materiality of the variance, if any, between the facts in the question and the true facts as the evidence shows them to be. * * * Considering, therefore, the true facts * * * as shown by the evidence and comparing the same with the supposed state of facts presented to the witnesses upon which they based their opinions, give the same weight to which you find them justly entitled, if any, or no value at all, as you find the facts will warrant." In considering this instruction, the Supreme Court of the state says: "It will not do to allow juries to say what facts were material in securing the opinion of the medical expert, and to what extent a variance in the facts would have changed this opinion. The only safe rule is to reject the opinion unless the facts hypothetically stated are established by the evidence. If a portion of the facts are to be eliminated, the witness and not the jury should be permitted to estimate the difference this change would effect in the opinion he has expressed." ' 4" This conclusion is undoubtedly correct; yet the Supreme Court of Wisconsin has said that a jury may properly be instructed that if a hypothetical question does not contain all the facts necessary to a proper opinion upon the case, the testimony based upon such a question "is very much weakened, if not entirely destroyed and of no effect," ' a suggestion that has in it an element of danger, for it implies that the jury may, under certain circumstances, determine as to the facts necessary as a basis for the expert opinion, a doctrine that-finds support neither in reason nor authority.
We come now to a consideration of the second of the dangers to be avoided in connection with the use of expert testimony, namely, the examination of the expert in such a way that he will usurp the function of the jury by passing upon facts, It is fundamental and elementary that the expert witness cannot properly give his opinion as to the merits of the case. That opinion is for the jury. HeinOnline --3 Mich. L. Rev. 531 [1904] [1905] not have a basis in a corlclusion of fact reached by the expert himself after weighing the testimony of others. His opinion may be based either upon facts to which he testifies, or upon facts in regard to which there is no controversy, or upon facts hypothetically stated. For the purposes of the opinion in each case, the facts are deemed to be established, but before the jury can property be guided by the opinion, they must find that the facts upon which it has been based have been established. 47 If the facts upon which the expert opinion is to be based are hypothetically stated by the examiner, there can usually be but little danger of an invasion of the functions of the jury. Some courts hold this to be the only proper way of securing such an opinion in cases where there is a conflict of testimony. "The proper way to interrogate an expert, to obtain his opinion on facts to be derived from testimony, is," says the Supreme Court of Massachusetts, "to put questions on hypothetical statements of facts, Dr to ask the witness to give opinions founded on possible views of the evidence, stating in connection with the opinions the hypothetical facts to which they relate, so as to make them intelligible. An expert witness cannot be asked to give an opinion founded on his understanding of the evidence, against the objection of the other party, except in cases where the evidence is capable of but one interpretation. In other words, questions must be so framed that the witness will not be called upon to give an answer involving his opinion on disputed questions of fact which are not proper subjects for the testimony of an expert, nor to intimate to the jury his opinion as to the credibility of any of the witnesses."
48 According to the Supreme Court of Indiana, the danger in receiving an opinion based upon the testimony of other witnesses which the expert has heard, lies in the fact that the jury have no way of informing themselves as to what prompted the opinion, and, therefore, no means of judging as to its correctness. "The expert's memory," says this court, "might be deficient in recollecting all the facts testified to; he might have a different understanding of, or place a different, construction upon, the language used by the witness or witnesses upon whose testimony he based his opinion, from what the jury would have or place, if they were informed upon what facts testified to the opinion was based. We think the only safe rule in allowing an expert witness to give an opinion, based upon the testimony of others, is to require the assumed facts, upon which an opinion is desired, to be stated hypothetically; then the jury can judge whether the assumed facts, upon which the opinion is based, have been proved, and weigh the opinion as applicable to them.""' The Supreme Court of New Hampshire has declared that it is "improper to ask an expert, who has heard the evidence, what his opinion may be upon the case, as shown upon the proof, but he may be asked to give his opinion upon a state of facts such as the evidence tends to establish, hypothetically stated." 50 The suggestion that it is safer and better to incorporate in the question all the particulars upon which the opinion of the expert is to be based, has frequently been made by courts of last resort. "If this is done," says the Supreme Court of Connecticut, "the witness will have distinctly in mind all the elements which are to enter into the opinion he gives, and the jury will also know what these elements are, and so be able properly to weigh the opinion when given. A prudent lawyer would be quite likely to ask such questions in this way. In most cases the court would probably require this kind of questions to be put in the form indicated. But as there may be cases in which no harm could be done bypermitting questions which are to be answered by the opinion of the witness, to be asked without such enunciation, we think it may fairly be left to the discretion of the presiding judge to prescribe the form in which such questions must be asked, whenever it is necessary to do so." 51 And the same court holds that when a hypothetical question is propounded that contains a great number of particulars, it is improper to ask an expert to base his answer upon the facts contained in the question and also upon the testimony of a witness, assuming it to be true, as it would be impossible for the jury to determine as to the basis of the opinion.1 should be said, however, that the question was objected to, not upon the ground of its basis being his own knowledge and another hypothetical question, but because the knowledge of the party to which reference was made, was not in the question limited to the knowledge testified to. But the objection was overruled on the ground that the question must have referred to the knowledge in regard to which testimony had been given.5
It is not necessary that the facts upon which the opinion of the medical expert is to be based, should be stated in the question, if the expert has already in his testimony stated the facts. It is only necessary that the witness and the jury should understand the facts upon which the opinion is based, and in order to their understanding of them, one statemeift is ordinarily sufficient.
54
But the Supreme Court of California has held the practice of reciting the facts in the question not objectionable.
5 5 It should be noted, however, that a witness cannot properly be asked for an expert opinion, based upon what he knows of the facts personally, without stating what that is. If this were allowed, he might take into consideration facts that would be altogether irrelevant, and it would, under such circumstances, be impossible for the jury to pass upon the truth of the facts upon which the opinion was based or to apply the opinion to the facts in the case. "The opinion of an expert must be based upon proved or admitted facts, or upon such as are assumed for the purpose of a hypothetical question."
56 Moreover, it would be, improper for a physician, in answering a hypothetical question, to take into consideration facts derived from his own knowledge of the case, but which are not stated in the hypothetical question or brought out by the witness in connection with his answer. In the absence of explanation or suggestion that other facts are taken into consideration as a part of the basis for his opinion, the expert should confine himself in his answer strictly to the facts stated in the question. "If he is permitted to inject facts into the question out of his own knowledge and * * * without the knowledge of the court or jury, the answer is misleading, and a hindrance rather than an aid to justice." And the court suggests that when it appears that this has been done by an expert, "the answer to the question should be excluded at once, and any further answer of the witness to hypothetical questions taken with caution, if not rejected altogether, unless it can be made clearly to appear that in such answer he acts upon the facts stated in such questions alone, and without recourse to facts within his knowledge not embraced in such questions." 5 7 But it has been held not to be improper to ask a medical witness to assume, as the basis of his opinion, in addition to the facts stated in a hypothetical question, what he knew from his personal examination of the patient as testified to by him. 5 8 The courts generally, hold it to be improper in a case where the facts developed upon the trial are such that there is an issue for the jury, to ask an expert who has heard the evidence what his opinion upon the case is. For example, where evidence has been given tending to show sanity and other evidence tending to show insanity, it would be improper to ask the medical witness to give his opinion, based upon the testimony adduced upon the trial, as to the sanity or insanity of the party. 59 To put the matter differently, an expert cannot properly answer a question when his ansWer must necessarily require him to pass upon conflicting evidence. In a malpractice case, for example, an expert who has testified that he has heard all the evidence cannot properly be asked whether, taking all the facts as he understands them, he sees any evidence of malpractice, for the answer would be a determination by the witness of the very question that the jury were impaneled to decide. 0 The Supreme Court of Wisconsin has spoken upon the subject as follows: "The jury should in every case distinctly understand what are the exact facts upon which the expert bases his opinion. This is, perhaps, best accomplished by limiting him to answering hypothetical questions, and if it be proper in any case to permit an expert who has heard the testimony of a particular witness or of all the witnesses, to give his opinion upon such evidence, and there be any conflict of evidence, or any doubt as to what the evidence is, he should be required to state fully his understanding as to what facts are established by such testimony. In such case the jury will be able to determine whether his opinion is based upon the evidence in the case as they understand it, or otherwise. Any other rule, it seems to us, leaves the jury entirely in the dark as to the most important fact, viz., whether the opinion is based upon the evidence as they understand it, or upon some other construction of the evidence not in their opinion justified by the testimony in the case." 61 But although it would seem to be the better practice to state the facts hypothetically which are to be the basis of the expert opinion, as by this course there is little danger of encroaching upon the province of the jury, yet some courts, while recognizing this practice as proper, seem to favor that of basing the opinion upon particular testimony in the case, which, for the purposes of the opinion, is to be taken as true. These courts would not permit a general reference to the testimony in the case, if contradictory, as a basis, but they apparently favor the testimony of a particular witness or of particular witnesess, as, for example, the witnesses of the party calling the expert, he having heard the testimony, being taken as a basis. It is argued, in supportof this practice, that a question based upon particular testimony in the case, assumed for the purpose of the question to be true, is essentially hypothetical, and that it requires no expression of opinion by the witness as to the truth of the testimony or as to the weight that should be given to it. To illustrate: In the case of Wright v. Hardy, the rejecting of the testimony of an expert to be based upon the case as made by the testimony of one of plaintiff's witnesses, was assigned as error. The suit was for malpractice, and after having shown by the medical expert that he had heard the testimony of the witness, counsel for the plaintiff asked the following questions: "Suppose his (the witness') statement relative to the amputation and its subsequent treatment to be truthful, was or was not the amputation well performed? Was the subsequent treatment of the patient proper or improper? And, in your opinion, was or was not the death of the patient the result of any neglect or want of skill in the surgeon ?" In commenting upon the ruling of the trial court, the Supreme Court of the state says: "There is some conflict of decisions as to the advisability of questions in the form here put and rejected; some courts holding that the witness may be asked for his opinion only on an assumed state of facts; others, upon the evidence given on trial, if he heard it, viewing it as a case stated: and others still, that the latter course is not proper except where the facts are admitted, or not disputed. The decided weight of authority seems to be in favor of the rule secondly above stated, and consequently Is Bennett v. State, S7 Wis. 69, 81-85.
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in favor of the admissibility of the questions here put. For ourselves, we can see no reasonable objection to it."lft This court is probably mistaken in the suggestion that the decided weight of authority is in favor of the practice of asking the expert to base his opinion upon "the evidence given on trial, if he heard it, viewing it as a case stated," although there is certainly considerable authority for such a course. The Supreme Court of Vermont has spoken as follows upon the subject: "Where an expert hears or reads the evidence, there is no reason why he may not form as correct a judgment based upon such evidence, assuming it to be true, as if the same evidence was submitted to him in the form of hypothetical questions; and it would seem to be an idle and useless ceremony to require evidence with which he is already familiar to be repeated to him in that form."
68 The Supreme Court of Pennsylvania, while not perhaps distinctly favoring the practice of basing the opinion of the expert upon testimony that has been given in the case, regards it as essentially the same as that of incorporating the facts into the question and as in no way objectionable, provided the witness is not asked to state his opinion upon the whole case. in which the court clearly indicates its opinion to be that the facts should be stated hypothetically to the expert, particularly in 4 case where the evidence is voluminous and not entirely harmonious. The court attempts to distinguish this case from Wright v. Hardy, on the ground that in the latter case the facts were simple while in the former they were voluminous and not entirely in harmony. And in the subsequent case of Quinn v. Higgins, 63 Wis. 664, 669, this same court, in speaking as to the propriety of examining experts upon a hypothetical case stated, says that "it is clearly a more appropriate way than to allow the expert witness who-may have heard the evidence in the case to give his opinion upon his understanding of the evidence so given," and quotes approvingly the following from Bennett v. The State, S7 Wis. 85; 86. "It is almost impQssible that all the testimony given in the case, coming from many witnesses and elicited by a long examination, should be entirely uncontradictory, or should be so plain that different inferences would not be drawn by different men. And to permit an expert to give his opinion, which is to go to the jury as competent evidence, upon such a mass of testimony, without any explanation as to what state of facts such an opipion is based upon, is, in effect, taking the case from the jury and deciding it upon the understanding of the witnesses as to what facts the evidence in the case established." See, also, to the same effect, Krenziger v. case to be the more desirable method of getting the necessary facts before the expert. "We think," * * * says the Supreme Court of Minnesota, "that the trial court may, in its discretion, as a matter of convenience, permit the hypothesis to be put to the witness, by referring him to the testimony, if he has heard it, instead of requiring the counsel to recapitulate it." 65 But if the opinion of the expert is to be based upon testimony in the case, there are some matters that should receive the careful attention of the examiner. The principal danger lies in the fact that he may so frame his question that the expert must exercise his own judgment and draw his own conclusions in regard to facts. 8 6 In order to avoid doing this, it is of the first importance for him to remember that his question must be put in such a form that the expert will understand that, for the purposes of the answer, he must assume the testimony to which reference is made, to be true. A simple reference to the testimony in the question is not sufficieht, for thereby in most cases the function of the jury would be invaded by the witness. 67 It is not proper to ask an expert for his opinion based upon all the evidence he has heard in the case, without assuming any facts as established thereby, for by this course the witness is permitted to accept such of the evidence as fie believes to be true and to reject other parts of it, thus usurping the function of the jury."' Nor can an expert "be safely permitted to state that he has read or heard the testimony of a witness or witnesses, and then base his opinion upon such testimony, without stating the particular points of the evidence-the facts upon which he rests his conclusions." 69 A form for the examination is suggested by the court, speaking through SHAW, C. J., in Commonwealth v. Rogers: "Even where the medical or other professional witnesses have attended the whole trial, and heard the testimony of the other witnesses as to the facts and circumstances of the case, they are not to judge of the credit of the witnesses or of the truth of the facts testified by others. And the proper question to be put to the pro- It has been held that,* if the opinion of an expert is to be based upon the assumption that the testimony of certain specified witnesses is true, it must appear that he has heard the whole of their testimony. If the rule were otherwise, the jury would be unable to determine upon what facts the opinion was based.
73 But it has also been held that a medical expert who has heard only a part of the testimony of a witness may be asked his opinion based upon that part of the testimony that he has heard and a hypothetical statement as to the part that he has not heard. 7 ' In basing a question upon the testimony of another witness, the examiner cannot properly eliminate from such testimony facts that are necessary to enable the expert to form an opinion that the issue demands. As a rule none of the facts should be eliminated. For example, in an action to recover damages for assault and battery, the plaintiff had testified to an injury previous to the alleged assault and battery, and the question was as to the cause of the trouble from which he was suffering. It might have been caused by the previous injury or by the assault and battery. In a question to a medical expert based in part upon the testimony of the plaintiff, there was no reference whatever to the previous injury. That part of the plaintiff's testimony was by the form of the question practically eliminated. Yet the expert was asked as to the exciting cause of plaintiff's trouble. "The plaintiff," says the court, "testified to two wounds upon his leg, either of which might have been such proximate cause. Without taking both of these wounds into consideration, the expert could give no intelligent or reliable opinion as to which of them caused the injury complained of; yet in the hypothetical question propounded to him, one of these probable causes was excluded from the consideration of the witness, and he was required to give his opinion upon an imperfect and insufficient hypothesis,--one which excluded from his consideration a material fact essential to an intelligent opinion." 7 Although the authorities upon the subject are somewhat in conflict and very generally confused, they probably justify the following propositions: Ordinarily in the examination of an expert whose opinion must be based upon facts with which he is not familiai , the facts upon which ,the opinion is to be based, should be stated clearly and logically in the question. This is the safe practice, and may properly be adopted in every case. If the facts are complicated, and, as given in the testimony, are in any way ambiguous or contradictory, this is the only safe practice. If, however, there is no controversy as to the facts, or if it is desired to base the opinion of the expert upon the testimony of a single witness or of several witnesses, and that testimony is in no way confused, complicated, ambiguous or contradictory, then the examiner may properly ask the expert to base his opinion upon the undisputed facts or the indicated testimony, assumed for the purposes of the answer as having been established.
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